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When we come to the second part of the book, which deals with 
the history and the future of the corporate idea, we touch far more 
debatable ground. The historical part, indeed, is very well done, 
more especially the history of the various opinions as to the develop- 
ment of the labor unions. This is a distinct addition to our knowl- 
edge of the period. But M. Saint-Leon looks into the future as well 
as the past. The ideal of the author is an association which includes 
both capitalist and laborer — which is not exactly like the trade 
union of England, or the mediaeval guild. 

The union of the future [, says he,] should be a conseil de prud-hommes, 
a board of conciliation, a society of mutual insurance against accidents, old 
age and non-employment, a species of savings-bank, a society of information, 
a group of studies. 

M. Saint-Le'on's ideal is undoubtedly a noble one. But he fails 
to tell us exactly how all this is to be brought about, and how the 
longed-for social harmony is to be attained. In a country like France, 
however, trades-unionism is still so "suspect" that his work will 
undoubtedly bear good fruit. Even those who do not share his ideals 
will welcome the facts and the history of ideas, as well as of insti- 
tutions, which he has so clearly and so successfully put together. 

E. R. A. Seligman. 

Studies in the Civil Law and its Relations to the Law of Eng- 
land and America. By William Wirt Howe, sometime a Justice 
of the Supreme Court of Louisiana and W. L. Storrs Professor of 
Municipal Law in Yale University for the year 1894. Boston, 
Little, Brown & Co., 1896. — xv, 340 pp. 

The Storrs professorship at Yale seems likely to produce not a 
few books. Judge Dillon's Laws and Jurisprudence of England and 
America, reviewed in this Quarterly six months ago, was a revision 
of his New Haven lectures ; and we now have Judge Howe's course, 
expanded and rearranged, and furnished with citations of some 
decisions rendered since 1894. It is Judge Howe's effort to show 
by comparison the frequent similarity of the ancient Roman, the 
modern civil and the English common law, and by inference the 
probable derivation from the civil law of many of the principles and 
rules of the English law. 

The presentation of the Roman law is hardly up to date. Judge 
Howe refers, for a reconstruction of the XII Tables, to Ortolan, 
ignoring the work of Scholl (1866), the results of which are con- 
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veniently accessible in Bruns's Fontes; and his text of the Corpus 
Juris Civilis is Kriegel's, not Mommsen's and Kriiger's. He 
sends the student to Tompkins's translation of Gaius, instead of to 
Muirhead's, and to Hulot's French translation of Justinian's Insti- 
tutes (1806), instead of to Moyle's English version (1889). The 
German literature he cites only in French or English translations, 
and he refers more often to the older French civilians than to 
modern French writers. For these reasons his statements about 
Roman legal history are particularly unsatisfactory. He bases the 
power of testation, for example, on the clause of the XII Tables : 
" Uti legassit super pecunia," etc., instead of the clause : " Cum 
nexum faciet mancipiumque," etc. (p. 227). If this were correct, it 
would be hard to explain why the Romans resorted to mancipatio in 
order to make a testament. What super pecunia legare means 
Jhering has shown in his posthumous history of Roman law. 
Another passage of the XII Tables : " Si nolet, arceram ne ster- 
nito," is translated in one way on page 245 and in another on page 
292, but in neither place rightly. On page 245 the vindex of the 
XII Tables is treated as a mere procedural representative of die 
defendant : "The defendant," says Judge Howe, "must either go or 
furnish a vindex." The truth is, of course, that the vindex appeared 
only in behalf of such persons as had no standing in court (cf. p. 248), 
and appeared always as plaintiff in an independent suit, the vindi- 
cate in libertatem. In interpreting the dare, facere, praestare of the 
praetorian action in personam, Judge Howe declares (p. 99) that prae- 
stare "signified to deliver the possession of a thing without trans- 
ferring property in it." It would be interesting to know on what 
data he bases this theory. In the Digest praestare is a word of the 
most general significance ; it covers every sort of obligation. Puchta 
thinks it was originally limited to the obligation to pay penalty for 
a wrong or damages for non-performance, which is more plausible. 
The most novel contribution, however, which this book makes to the 
history of the Roman law is the discovery that even under the abso- 
lute empire there was a writ of habeas corpus. This was the inter- 
dictum de libero homine exhibendo (pp. 54, 55). Unfortunately for 
this theory, the wording of the interdict shows that it ran only 
against such persons as detained a freeman dolo malo, which does 
not mean "unlawfully," as Judge Howe translates it, but "mali- 
ciously." Malice, however, could never be predicated of a govern- 
mental officer acting under orders; and this interdict, in fact, ran 
only against private persons, as a careful examination of Digest 43, 
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29 and Codex 8, 8 will indicate. It was ordinarily employed for the 
benefit of free persons held in de facto slavery. 

There are other statements in the book concerning the Roman 
law which are hardly defensible. On page 63 we are told that in 
the time of Justinian capitis deminutio media resulted only from expul- 
sion from the empire. It resulted also from deportatio in insulam. 
On page 69 Florentinus is cited as attributing artificial personality 
to "a partnership" (Dig. 46, 1, 22). Florentinus certainly mentions 
societas in his list of illustrations; but, considering the sharp distinc- 
tion drawn everywhere else in the Digest between corpus and societas, 
nearly all modern commentators assume that he meant, and perhaps 
wrote, societas vectigalium or publicanorum. Such an association had 
certainly some of the rights of a corporation. On page 83 Judge 
Howe writes : "Iavolenus said . . . that definition is dangerous, for 
definition may limit." The context shows that Judge Howe means 
"limit the development of the law." Iavolenus, however, gives as 
nearly as possible the opposite reason : " Definition," he says, " is 
dangerous, for it is almost certain to be overturned " (Dig. 50, 17, 
22). On pages 216, 217 it is asserted that the damages allowed 
at Roman law for an act or omission are such only as " are caused 
by the act or omission as a proximate result." I think this can 
hardly be maintained in the face of certain passages in the Digest, 
where the man who kills a slave is held liable to damages in excess 
of the slave's market value, in one case because the slave had com- 
mitted great frauds and the master had reasonable hope that by tor- 
turing the slave he would be able to discover the accomplices (Dig. 
9, 2, 23, § 4), and in another case because the slave had been insti- 
tuted as heir to an estate (Dig. 9, 2, 23 pr.). 

In endeavoring to establish a connection between the Roman and 
the English law, Judge Howe relies too much on mere similarities, 
forgetting the inherent probability that under like conditions like 
results will be independently attained. He proceeds unhistori- 
cally, too, ignoring missing links in his assumed chain of causa- 
tion, and ignoring possible and even probable influences that are 
not Roman. He demonstrates, much in the spirit of Reeves, the 
prevalence of Roman law in the province of Britain, and avoids the 
question of its survival in Anglo-Saxon times (pp. 40, 41). He 
assumes a probable connection between the fines and recoveries of 
the English law and the in iure cessio of the Roman law, because 
" such a refined method of conveyancing " could hardly have been 
derived from the Anglo-Saxons (p. 50). Now, as a matter of fact, 



No. 2.] REVIEWS. 349 

this " method of conveyancing " by sham suit appeared among the 
Romans at a period when their jurisprudence was far from refined ; 
a similar method existed among the Continental Germans in the 
Frankish empire ; and it is far more likely that it came to England 
through Normandy, with other Frankish institutions, than that it was 
borrowed from the Roman law. It is perfectly conceivable, how- 
ever, that it might have been developed independently in England. 
Again, utilizing Brunner's conclusion, as set forth by Pollock and 
Maitland, that the English jury grew out of the Frankish inquest, 
Judge Howe assumes that the Frankish inquest was organized by 
the clergy — which is not improbable — and then promptly connects 
the English jury with the juries of the Roman criminal courts in the 
last century before Christ (pp. 52-54). What he overlooks is that 
these Roman juries disappeared wholly in the second century of the 
Christian era ; that the Frankish iurati were employed only to give 
information, not to try cases ; and that the clergy who may have 
suggested the Frankish inquest and the Norman dukes who employed 
the inquest as a means of proof and the English judges who trans- 
formed the jury of proof into a trial jury — that all of these were 
probably quite innocent of any knowledge of the quaestiones of the 
Roman republic. In deriving the English writ of habeas corpus from 
the Roman interdictum de libero homine exhibendo, and the modern 
theory of partnership as a juristic person from Florentinus, Judge 
Howe shows equal courage, but less discretion ; for these deriva- 
tions, as we have already seen, fail at the assumed fountain-head. 

All these criticisms, however, touch but a small portion of the 
book, and not the most important portion. With modern French 
law and with its daughter law, that of Louisiana, Judge Howe is of 
course thoroughly acquainted, and the comparisons which he draws 
between the French civil law and our common law are extremely 
suggestive and interesting. The reviewer can only suggest that in 
treating the doctrines of novation and of compensation Judge Howe 
might have noted the partial acceptance of the first doctrine in 
Tatlock vs. Harris, 3 T. R. 174, and the recognition of the right of a 
surety to set-off money owed by the plaintiff to the principal debtor 
in Bechervaise vs. Lewis, 7 C. P. 372. In the latter case the English 
judge cited as argument the Digest of Justinian. 

The high standard set by Judge Dillon in the matter of literary 
finish and attractiveness of presentation has not been lowered in the 
lectures delivered by Judge Howe. Munroe Smith. 



